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Body 


The biggest conflict in Canadian climate politics will come to a head Thursday when the Supreme Court rules on the 
federal government's carbon price law. 


That legislation, the Greenhouse Gas Pollution Pricing Act, has been the subject of much acrimony since it was 
conceived as a Liberal election promise in 2015. It sparked the famed "resistance" of federal Conservatives and 
like-minded premiers who condemn the federal carbon price as a "job-killing tax on everything." 


There are two parts to this federal system. The first is the "fuel charge" on gasoline and other fuels, which is offset 
by rebates that Ottawa sends to households in provinces where the federal system applies. The second part is a 
separate pricing system for heavy industries like cement and steel producers. 


Ontario, Saskatchewan and Alberta each challenged the law that created this system and started a legal process 
that is now culminating in a Supreme Court decision. 


Now, there are three ways this could play out: the Supreme Court could uphold the law, reject it or partially strike it 
down. Each possibility has consequences. 


The court declares the law is constitutional 


This would be a victory for the Trudeau Liberals, who have staked their hopes of surpassing Canada's 2030 target 
for greenhouse gas emissions on their carbon price, which is set to rise each year to $170 per tonne in 2030. 


Michael Bernstein, executive director of the climate policy organization Clean Prosperity, said the biggest 
consequence of this would be to give businesses the clarity that Canada's pricing system is on sound legal ground. 
It would signal to the world that such a scheme can work, he said. 


"We have one of the most ambitious carbon tax policies in the world," he said. "People are looking at what we're 
doing and considering their own options." 


Politically, Bernstein predicted this result would raise questions about whether Conservatives can keep fighting the 
policy. It could serve as a "blessing in disguise" that allows Ontario Premier Doug Ford, Alberta and others to move 
on while credibly stating they have done everything possible to oppose the "carbon tax." 


Bernstein said it could also ramp up pressure on federal Conservative Leader Erin O'Toole, who has vowed to 
scrap the Liberal carbon price and promised to campaign on a credible climate plan in the next election - despite 
party members rejecting a resolution recognizing that "climate change is real" at their convention last weekend. 
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"It's going to be very challenging for him to argue he has a credible plan if he's only repealing Trudeau's carbon 
tax," Bernstein said. 


The court declares the law is unconstitutional 


On the face of it, this outcome would risk blowing a hole in the federal government's climate plan. Without a national 
carbon price, Ottawa would have a much harder time meeting its goal to slash emissions more than 30 per cent 
below 2005 levels by 2030. 


But the Liberal government doesn't expect to lose its ability to impose a carbon price, even if it loses the court case. 


The current law creates new regulations that Ottawa justifies by arguing carbon pricing is a "national concern.” But 
if the court finds that unconstitutional, the government could reconstruct the existing carbon pricing system with 
powers Ottawa undoubtedly has, said a senior official who spoke on condition of anonymity. 


The fuel charge could be recreated simply by increasing the existing federal excise tax, the official said. And the 
government could create regulations on industrial emissions through the Canadian Environmental Protection Act. 


"Obviously, it would take time and create uncertainty for industry" if the law was declared unconstitutional, the 
official said, adding these actions could be taken without introducing new legislation. 


Even so, if the law is struck down, that will be a win for Conservative opponents of carbon pricing and virtually 
guarantee that the policy continues to be the locus of political tensions going into the next election, said Catherine 
Abreu, executive director of Climate Action Network Canada and a member of the federal government's net-zero 
advisory panel. That could make it harder to reduce emissions and deepen divisions in the country, she said. 


"We'd have some pretty serious questions to ask ourselves as a country about whether that is a reasonable or safe 
position for us to be in." 


Anything in between 


The third possibility is that the court strikes down part of the carbon price law. That could mean the fuel charge is 
upheld and the pricing system for heavy industry is declared unconstitutional, or vice versa. 


Bernstein said it would be "pretty interesting" to see the court reject the heavy industry system, especially since all 
three provinces challenging the federal law have created their own pricing schemes for these sectors. "Charging 
large polluters is the one thing everybody can agree on," he said. 


This result could also raise questions about Canada's vulnerability to a carbon border adjustment, a policy the U.S. 
and other countries are considering that would slap a tariff on imports from countries with weaker climate policies. 


"The less pricing we have, the more likely it is that we're going to get charged," Bernstein said. "It puts us at greater 
risk." 


Yet Abreu said "any kind of victory" will preserve what's truly important: that Ottawa has the authority to lead 
Canada in a cohesive effort to confront climate change. 
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